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The power of the owner of a patent or copyright to retain title in 
the article transferred sufficient to restrict the manner of its use or the 
price at which it shall be sold and so make the purchaser a mere 
licensee, is well recognized. Tie Supply Co. v. Bullard (1879) 17 
Blatch. 160; Bement v. Nat. Harrow Co. (1901) 186 U. S. 70 ; Cor- 
telyou v.Johnson &Co. (1905) 138 Fed. no ; Publishing Co. v. Smythe 
(1886) 27 Fed. 914 ; Harrison v. Maynard Merrill & Co. (1894) 61 
Fed. 689. It has been held that a patentee may license others to use 
his invention only on condition that they shall use it in connection 
with a non-patentable article made by himself. Button Fastener Co. v. 
Eureka Specialty Co. (1896) 77 Fed. 288. It is not necessary that 
there should be an express contract between the parties to enable the 
owner of the patentright to so control the use as to make a breach of 
his restrictions a violation of the monopoly rights conferred by the 
patent laws. All that is required is a clearly expressed intention on 
the part of the patentee not to convey absolute title. Button Fastener 
Co. v. Specialty Co., supra ; Cortelyou v. Johnson, supra. 

The interpretation put by the court upon the notice in the case 
under consideration appears remarkable. It held that the first part of 
the notice was one of assurance that no dealer whom the publisher 
had licensed was licensed to sell for less than one dollar and that the 
second part must be construed as a mere collateral agreement which 
in this particular instance was void by reason of the Anti-trust Act, 
complainants being members of a book trust. The real point in the 
decision hangs upon the sufficiency in point of law of the notice 
printed in the books. If it be clear as an expression of the intention 
of the complainants to retain their copyright incident of control over 
the sale of the book, the injunction should have been granted, irre- 
spective of the question of the illegality of the combination of which 
they were a member. Gen. Elec. Co. v. Wise (1903) 119 Fed. 922. 
In view of the fact that at the time of the infringement complained of, 
ninety per cent, of the publishers and dealers in the book business 
were organized to maintain uniform retail prices, the fair purport of 
the notice in question would seem unequivocal. It is difficult to ac- 
cept the court's construction of that meaning as being one to pass 
absolute title with a mere collateral agreement for the violation of 
which the sole remedy was to be an action for breach of contract. 
The case of Harrison v. Maynard, supra, upon which the court greatly 
relies, is not in point. There a condition was put in the bill of sale 
of certain damaged books that they should be used as stock paper and 
not put upon the market. A third party buying without notice of 
this restriction from the original vendee, was held to have taken an 
absolute title. It is submitted that a different question would have 
been presented had notice been brought home to the third party of 
the plaintiff's intention to treat a violation of his restrictions as an 
infringement of the copyright. 



The Status of American Seamen Shipping in a Foreign 
Merchant Marine. — The status of a seaman has always been 
regarded by the courts as one evoking the special protection of the 
law. On the one hand their contracts of service have been held pecu- 
liar in that they are capable of actual enforcement. Robertson v. 
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Baldwin (1897) 165 U. S. 275. On the other hand, the federal 
government has sought by special regulation to protect these " wards 
of admiralty" and these regulations have been upheld as applying to 
enlistment in a foreign service, The Kestor (1901) no Fed. 432, Pat- 
terson v. Bark Eudora (1903) 190 U. S. 169, and as justifying the 
seaman, if improperly enlisted, in deserting at any time and demand- 
ing his full wages regardless of any advance improperly made. The 
Troop (1902) 117 Fed. 557; Rev. St. U. S. §4523. 

In a case where an American seaman has shipped in a foreign 
marine in conformity with the regulations above noticed, an interest- 
ing question arises as to his status before the law. In the absence of 
any statute or treaty, he undoubtedly has a right to go into admir- 
alty to sue for his wages, or for any other cause of action of which 
admiralty has jurisdiction. In a recent case for wages, where a treaty 
with Germany forbade the courts to take jurisdiction of disputes 
between the master and crew of German vessels, after deciding that 
the treaty did not apply because the libellant was not a member of 
the crew, the court held that a treaty could not deprive a citizen of 
his rights to enter the federal courts. The Neck (1905) 138 Fed. 
144. 

The federal courts were clothed with admiralty jurisdiction by the 
Judiciary Act in pursuance of the provisions of the constitution. Con- 
gress has the power to define this jurisdiction, and the act of July 20, 
1790, giving seamen the right to sue for wages in the federal courts, 
was parsed by virtue of this power. Sheppard v. Taylor (1831)5 Pet. 
675, 711. Any right conferred by Congress may be taken away by a 
subsequent act or by a treaty, The Cherokee Tobacco (1870) 11 Wall. 
616, unless some constitutional right of the citizen is violated. A 
treaty is as binding on the courts as an act of Congress. U. S. v. 
Schooner Peggv (1807) 1 Cr. 103. The only question therefore is 
whether the treaty conferring exclusive jurisdiction on the German 
consul over disputes between master and members of the crew of a 
German vessel is in violation of the Constitution. It would seem 
not, unless the citizen has been denied the equal protection of the 
laws. Judge Hanford in The Neck, supra, argued that a citizen may 
not be deprived of his rights by enlisting in a foreign merchant service, 
treaties notwithstanding, and cited another case decided by himself. 
Falls of Keltie (1902) 1 14 Fed. 357. A seaman enlisting in a foreign 
marine service is under the protection of the flag of that country and sub- 
ject to its jurisdiction. Queen v. Anderson (1868) L R. 1 Cr. Case R. 
161. This doctrine of temporary allegiance was fully adopted by the 
Supreme Court in In Re Ross ( 1 89 1 ) 140U. S. 453, where the prisoner, 
a British subject, was tried before the American consul in Japan with 
the final acquiescence of Great Britain, the court saying "by such 
enlistment he becomes an American seaman, one of an American 
crew, on board of an American vessel, and as such entitled to the 
protection and benefit of all the laws passed by Congress in behalf 
of American seamen, and subject to all their liabilities." If for the 
time being, the citizen becomes a subject of another flag it would 
seem that a treaty, which gave to that country exclusive jurisdiction 
over him, as over its own citizens, Ex Parte Newman (1871) 14 
Wall. 152, and especially as to disputes over wages, was in noway 
denying him the equal protection of the laws. 



